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DECI SI ON OF THE COVVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2430
Robert L. BARNHART, |

Thi s appeal has been taken in accordance with 46 U. S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 12 June 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Long Beach, California, revoked
Appel lant's nmerchant mariner's docunent upon finding proved the
charge of m sconduct. The specification supporting the charge
al l eges that Appellant, while serving as punpman on board the SS
LION OF CALI FORNI A, under authority of the captioned docunent, did
on or about 19 April 1985 at Berth 118, Los Angel es Harbor,
wrongfully have in his possession certain narcotics, to wt:
mar i j uana.

The hearing was held at Long Beach, California, on 10 and 24
May 1985.

Appel | ant appeared at the hearing w thout counsel and entered
a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence three
exhibits and the testinony of one w tness.

In defense, Appellant testified in his own behalf.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification
had been proved, and entered a witten order revoking al docunents
i ssued to Appell ant.

The conpl ete Decision and Order was served on 19 June 1985.
Appeal was tinely filed on 19 June 1985, and perfected on 21
Novenber 1985.

FI NDI NGS OF FACT

At all relevant tinmes on 19 April 1985, Appellant was serving
as Punpman aboard the SS LI ON OF CALI FORNI A under the authority of
his Merchant Mariner's Docunent. The vessel was at Berth 118 in



Los Angel es Harbor. During the early norning hours on 19 Apri

1985, a federal task force including officers of the Coast Guard,
U.S. Custons Service and the Los Angel es Police Departnent boarded
the CALIFORNIA to search for contraband. The crew was assenbled in

the ness hall. The master of the CALIFORNIA had previously
furnished the task force with the names of several crewrenbers,
i ncluding Appellant, as individuals he suspected of possessing
drugs. Appellant was selected as one of the crewnenbers whose
quarters woul d be searched, and Appellant, together w th nenbers of
the task force, proceeded to his room Appel  ant was the sole
occupant of these quarters.

During the search, a Custons Service dog "alerted" to a
substance on the desk, where a police detective found a netal pipe.
The detective opened the desk drawer and found a plastic bag
containing material which appeared to himto be marijuana. The
pi pe and the plastic bag were confiscated and field tested. Both
itenms were found to contain marijuana. Later |aboratory testing
showed that the netal pipe contained .2 grans of marijuana, and
that the plastic bag contained 8.5 grans of marijuana.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant denies that he possessed the
marijuana, and contends that dismssal of crimnal charges
i nvol ving the sane incident by the Minicipal Court of Los Angel es
mandat es di sm ssal of the charge here.

Appear ance: Appellant, pro se.
OPI NI ON
I

Initially, Appellant denies possession of the marijuana
However, despite the sanme contention by Appellant at the hearing,
the Adm ni strative Law Judge found ot herw se.

At the hearing, the police officer testified concerning the
di scovery of the marijuana in Appellant's room Appel | ant
testified that the marijuana was not in his possession and that
anybody on board the vessel could have put the marijuana where it
was found. (T-28). The Adm nistrative Law Judge rejected
Appel lant's testinony. (Decision and Order at 5).

Whet her or not Appell ant possessed the marijuana is a question
of fact to be resolved by the Adm nistrative Law Judge. Since his
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determnation is not inherently unreasonable or arbitrary, it wll
not be overturned. See Appeal Decisions 2391 (STUMES), 2365
(EASTVAN), 2367 (SPENCER), 2356 (FOSTER), 2302 (FRARRI ER) and 2290

(DUGE NS) .

| find no reversible error in the Admnistrative Law Judge's
determ nation of the facts, and I will not disturb his findings.

Appel I ant next contends that the charge and specification
shoul d be di sm ssed because crim nal charges brought as the result
of the sane incident were dism ssed by the Municipal Court of Los
Angel es. In support of this argunent, he has produced a docunent
whi ch he contends shows that the crimnal charges were di smssed on
notion of the prosecution due to insufficient evidence.

The authenticity of this docunent, dated subsequent to the
hearing, has not been established. However, assum ng arguendo t hat
it is what Appellant purports it to be, and assumng that the
docunent is adm ssible and has sone rel evance to the question of
whet her Appellant conmtted the of fense charged, it is of little or
no | egal significance.

A discretionary decision not to prosecute crimnally
constitutes no bar to the initiation of suspension and revocation
proceedi ngs. The doctrine of res judicata, under which a matter
once judicially decided is not subject to additional litigation,
does not bar suspension and revocation action, since the Minici pal
Court did not reach a final judgnent on the possession question.
See Appeal Decision 2254 (YOUNG . Further, since these proceedi ngs
are renedial, and apply a less stringent standard of evidence
(substantial evidence) than a state crimnal court (proof beyond a
reasonabl e doubt), even an acquittal in a crimnal proceeding would
not bar further suspension and revocation action. See YOUNG
supra. See also Appeal Decision 1931 (PO.LARD).

Addi tionally, the docunent submtted by Appellant has little
or no probative value. The opinion of the prosecutor as to the
strength of the crimnal case, i.e. the likelihood of obtaining a
conviction, is of no consequence in deciding whether there is
substantial evidence fromwhich a determ nation may be nmade in an
adm ni strative proceeding that Appellant conmtted the offense
char ged.

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunent, | find that Appellant has not established sufficient
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cause to disturb the findings and conclusions of the Admnistrative
Law Judge. The hearing was conducted in accordance with the
requi renents of applicable regul ations.

ORDER

The decision of the Adm nistrative Law Judge dated at Long
Beach, California, on 12 June 1985 is AFFI RVED.

J. C IRWN
Vice Admral, U S. Coast Cuard
ACTI NG COVVANDANT

Si gned at Washington, D.C. this 4 day of AUGJST, 1986.




